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No. 12,688 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


J. Howarp McGratu, Attorney Gen- 
eral of the United States, and D. W. 
Brewster, District Director, Immi- 
gration and Naturalization Service 
for the District and Territory of 


Hawaii, 
Appellants, 
VS. 
CHUNG YOUNG, 
Appellee. 


Upon Appeal from the District Court of the United States 
for the Territory of Hawaii. 


BRIEF FOR APPELLEE. 


JURISDICTION. 

Title 8 U.S.C. (Nationality Act of 1940) Section 
903 confers on the District Court jurisdiction in this 
matter, and Title 28 U.S.C. Section 225 grants ap- 
pellate jurisdiction to this court. 
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STATEMENT OF FACTS. 

This proceeding was brought in the United States 
District Court for the Territory of Hawaii by Chung 
Young under the provisions of the Nationality Act 
of 1940 (8 U.S.C. 903) for a judgment declaring him 
to be a citizen of the United States. He alleged the 
Tmmigration Service had refused to issue him a ‘‘Cer- 
tificate of Citizenship—lHawaiian Islands’’, which he 
needed in connection with his projected trip abroad 
(R. p. 3). These certificates are issued to citizens re- 
siding in the Territory’ as evidence of citizenship, on 
a showing they intend te depart temporarily from the 
United States. 


Appellee was admitted by a Board of Special In- 
quiry of the Immigration Service in 1923 as a Ha- 
waiian-born citizen after a hearing in which Appellee 
and three witnesses testified (R. p. 17; Appellee’s Ex- 
hibit ‘‘A’’). He has resided in the Territory since his 
admission (R. p. 17). 


“Citizens of the United States residing in Hawaii; issuance of 
certificates. A resident of Hawaii who intends to depart tempo- 
rarily from that Territory shall be granted a ‘Certificate of 
Citizenship—Uawaiian Islands’ by the officer in charge at Hono- 
lulu, Wawaii, upon proving to the satisfaction of that official that 
he is a citizen of the United States, a bona fide resident of the 
Territory of Hawaii and that he actually intends to depart tempo- 
rarily. Such certificates may be retained by the person to whom 
issued. [f the officer in charge at Honolulu is not satisfied that 
the applicant is entitled to this certifieate, the application shall be 
denied and the applicant notified that he may appeal to the At- 
torney General from the adverse decision. Ten days will be 
allowed within which to file notice of appeal with sueh immigra- 
tion officer. All evidenee which was submitted in support of the 
application shal] constitute the record and shall be forwarded to 
the Central Offiee in eases where appeals are taken.’’ 

Code of Federal Regulations 128.5, 
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On the trial Appellee testified to his Hawaiian birth 
and caused the record of his 1923 hearing before a 
Board of Special Inquiry to be put in evidence.? The 
Appellants offered no evidence that Appellee was not 
born in the Territory and did not deny they had re- 
fused to give him the certificate applied for. The trial 
judge found from the evidence adduced that Appellee 
was born in Honolulu April 26, 1901, was a citizen of 
the United States and was entitled to a judgment to 
that effect (R. p. 9), and in due course such a judg- 
ment was entered (R. p. 10). 
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SUMMARY OF ARGUMENT. 


1. Counsel for Appellants on the trial called an 
Immigration Inspector and asked him (a) if the wit- 
nesses who testified for Appellee before a Board of 
Special Inquiry in 1923 had also testified for other 
applicants for admission, and ()b) if the Board of 
Health record covering death of Lai Yung, the father 
of Appellee, had been claimed by others seeking ad- 
mission as applying to their father. To each of these 
questions counsel for Appellee objected as being im- 
material, and the objections were sustained (R. pp. 25 
and 26). Counsel excepted to the ruling of the court 
with respect to each question, but made no offer of 
proof. Appellee’s position is that in the absence of 
an offer of proof, Appellants cannot complain of the 
court’s ruling. 


2Exhibit 1 and Exhibit ‘‘A’’ are on file in this court but not 
ineluded in printed record. 
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2. Appellee was found to be an Hawatian-born 
citizen by a Board of Special Inquiry which admitted 
him in 1928, and this action gave him prima facie 
status as a citizen. The refusal of the Immigration 
Service to issue him a ‘‘Certificate of Citizenship— 
Hawaiian Islands’’ on a showing he wished to travel 
abroad, authorized the District Court, under Title 8 
U.S.C. 903, to enter a judgment that Appellee was a 
citizen of the United States, Appellants having of- 
fered no evidence to overcome Appellee’s prima facie 
ease made out by his own testimony and record of his 
1923 hearing before the Board of Special Inquiry. 


ARGUMENT. 


Appellants present in this appeal that the trial court 
erred in sustaining objections to the following ques- 
tions asked of Robert E. Lee, an Immigration Inspec- 
tor, called as a witness for Appellants (R. p. 22): 

1. ‘Q. Did you review the files of the Im- 
migration Service to find out whether these wit- 
nesses had appeared in behalf of other applicants 
for admission to the United States ?”’ 


The objection to this question on the ground that 
it was incompetent, irrelevant and immaterial was 
sustained by the trial judge (R. p. 25). 

2. “Q. (By Mr. HWoddick): Mr. Lee, show- 
ing you Certificate of Death No. A-502, dated 
December 6, 1948, covering the death of one Lai 
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Yung, which was previously shown to the plain- 
tiff, I ask you if you have examined the records 
of the Immigration and Naturalization Service 
for the purpose of determining whether other ap- 
plicants for admission to the United States have 
claimed that same death record.”’ 


This question was objected to on the same ground 
and was sustained (Tr. p. 26). 


The court’s rulings with respect to both questions 
were unquestionably correct. If counsel was dissatis- 
fied with the rulings, it was his duty to make offers of 
proof and his failure to make any such offers leaves 
nothing for review. As said in Patton v. Lewis, 146 
Fed. (2d) 544: ‘‘Where an objection to a question is 
sustained, an offer must be made disclosing the sub- 
stance of proffered evidence, otherwise the ruling of 
the court is not reviewable.”’ 

‘“‘To secure a review of ruling excluding evi- 
dence, an offer of proof is essential so that the 
court may know the relevaney and materiality of 
such testimony.”’ 

McVeigh v. McGurren, 117 Fed. (2d) 672. Cer- 

tiorari denied 61 Sup. Ct. 960, 318 U.S. 575. 


In New York Life v. Doerkson, 75 Fed. (2d) 96 p. 
101, the court said: 

‘Where an objection to an evidence is sus- 
tained in an action at law, the general rule is that 
the record must disclose the substance of proffered 
evidence before there can be a reversal because 
of the rejection.’’ 


See also: 

Albrecht v. New Amsterdam Casualty Co., 163 
Fed. (2d) p. 16; 

Federal Surety Co. v. Standard Oil Co., 32 Fed. 
(2a) 119; 

Hatch v. U.S., 34 Fed. (2d) 486; 

Saeramento Suburban Frat Lands Co. v. Mil- 
ler, 36 Fed. (2d) 922. 


On the basis of the foregoing authorities, we sub- 
mit the trial court’s ruling on the two questions is not 
open to review. 


If counsel wished to show that the witnesses who 
appeared for Appellee in 1923 had on different ocea- 
sions testified in other cases in such a way as to bring 
criticism on them, obviously it could not have the legal 
effect of impeaching their 1923 testimony and it would 
have nothing to do with the weight of their testimony, 
as their evidence was positive and uncontradicted and 
left nothing to weigh it against (Wong Kam Chong 
Deo. Lil Wede(2dy 707 at (11). 


It is surprising to note in Appellants’ brief the 
statement that the court’s ruling sustaining objection 
to the question deprived them of an opportunity to 
prove that Appellee’s witnesses were ‘“‘professional”’. 
This statement is without truth, is baseless and should 
not have been made. The objection was well taken, the 
evidence inadmissible, and regardless of ecounsel’s per- 
sonal opinion of the witnesses, who are not alive to 
defend themselves, the judge’s ruling was manifestly 
correct. Also, if counsel wished to show that the 1902 
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death record of Yung Lai had been used by others in 
representing he was their father, evidence would have 
to be adduced that Appellee was not the child of Yung 
Lai and that his claim in that regard was spurious. 
Appellants made no pretense of offering any such 
proof. There is not a scintilla of evidence against the 
honesty and truthfulness of Young How Yee, Down 
Tong Chin and Hu Tiam, Appellee’s 1923 witnesses, in 
their testimony in his case, or any evidence or sug- 
gestion of evidence that the 1902 death record of Yung 
Lai did not appertain to the father of Appellee. 


It is contrary to the fundamental principles of due 
process that Appellee should be required to assume 
the obligation of vicarious responsibility for the acts 
of individuals in matters in which he has no knowl- 
edge, connection or interest, simply because twenty- 
seven years ago three of them appeared as witnesses 
and testified to his Hawaiian birth, or because certain 
unnamed Chinese in good faith or otherwise repre- 
sented that the Yung Lai who died in 1902 was their 
father. 


It is inconceivable that the ruling of the judge on 
the questions objected to could have been other than 
it was. This is a judicial proceeding and the court is 
restricted in the reception of evidence to only such 
evidence as meets the requirements of legal proof (Lee 
Choy v. U.S., 9th Cir., 49 Fed. (2d) 24 at p. 27). In 
Fong Lum Kwai v. U.S., 9th Cir., 49 Fed. (2d) 19 at 
p. 23, dealing with a somewhat similar situation (evi- 
dence was admitted to show that five Chinese had been 


admitted on the same death record), this court said: 
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““* * * evidence of such other decisions by the 
Board of Special Inquiry admitting other Chi- 
nese was objected to as incompetent, and this ob- 
jection should have been sustained.’ 


This case is parallel in many respects to Wong Kam 
Chong v. U.S., 111 Fed. (2d) (9th Cir.) 707. Said the 
court: 

“The government offered no direct evidence 
that appellant was not born in Hawau. It offered 
evidence to show that the birth certificate was not 
a record of appellant’s birth, and to show certain 
discrepancies, none of which affected the testi- 
mony of Chung Chong. Could the trial court law- 
fully disbelieve it? The hearing below was ‘judi- 
cial’, Ng Fung Ho v. White, 259 U.S. 276, 283, 
42 8. Ct. 492, 66 L. Ed. 938 * * * No question as 
to the credibility of Chong Chung so far as his 
demeanor and actions in testifying, is present 
here, because only a written record of his testi- 
mony is presented. The evidence was not hear- 
say. There was no impeachment, or attempt to 
impeach, and no contrary evidence. The weight 
of the testimony is not involved, because it is not 
testimony from which we must infer the ultimate 
fact, but is evidence of the ultimate fact itself. 
It is, therefore, either true or false. The pre- 
sumption is that the witness testified truthfully 
* * * In short, there is no evidence in the record, 
or other reason present, which would justify a 
disbelief of the witness. See 70 D.J. 760 Pr. 916 
et seq. The uncontradicted evidence should, there- 
fore, have been accepted. Lau Hu Yuen v. United 
eiaies, eur Cir., 85 Ped. (2) 327, 331)” 
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PRIMA FACIE CASE. 


The position of counsel has been that the determina- 
tion of Appellee’s citizenship in 1923 by a Board of 
Special Inquiry and his admission into the United 
States do not create a prima facie case of citizenship 
in his favor. We respectfully submit, he is wholly in 
error in this regard. The case he cites and relies on, 
Lum Mon Sing v. United States, 124 Fed. (2d) 21, is 
not in point. It deals with the law applicable where a 
Chinese previously admitted departs from the United 
States. By departing he impliedly consents to a re- 
determination of his status when he seeks to re-enter, 
and the Immigration authorities, in passing on his 
right to re-enter, are not bound by their prior deter- 
mination or by the ordinary rules of evidence in gath- 
ering facts to support their decision. But where the 
citizenship of a Chinese resident here, whose citizen- 
ship has been favorably passed wpon by a Board of 
Special Inqury, 1s brought in question, it ts now set- 
tled law that the administrative finding and determi- 
nation creates in his favor a prima facie case, good 
against all attacks, until overcome by competent evi- 
dence, showing Appellee had gained his admission by 


| fraud or is twllegally present in the United States. 


Wong Kam Chong v. U.S., 9th Cir., 111 Fed. 
(2d) 707; 

Choy Yuen Chan v. U.S., 9th Cir., 30 Fed. (2d) 
516; 

Leong Kwai Yin v. U.S., 9th Cir., 31 Fed. (2d) 
738 ; 

Lee Choy v. U.S., 9th Cir., 49 Fed. (2d) 24; 

Fong Lum Kwai v. U.S., 9th Cir., 49 Fed. (2d) 
13; 
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Lum Mon Shing v. U.S., 9th Cir., 29 Fed. (2d) 
500 ; 

Lau Hu Yuen v. U.S., 9th Cir., 85 Fed. (2d) 
ovale 


OLD DEPARTURE RECORDS. 


Counsel has made no point of the fact that the old 
manifest of the SS Coptic ex Honolulu June 3, 1902, 
does not show the names of Appellee and his mother. 
The Board which admitted Appellee noted that their 
names could not be found, but realized these old mani- 
fests are worthless as evidence. Names are omitted, 
some abbreviated, some misspelled; they are inaccu- 
rate and incomplete (R. p. 29) and have never been 
regarded as possessing any importance in determining 
departures from Honolulu around the turn of the 
century. 


CONCLUSION. 


The evidence of Appellee having established prima 
facie his Hawaiian birth and citizenship, and his evi- 
dence being in no wise contradicted or overcome, it 1s 
respectfully submitted that the judgment of the Dis- 
trict Court should be sustained, and it is so moved. 


Dated, Honolulu, Hawaii, 
January 12, 1951. 
Respectfully submitted, 
Ki. J. Borrs, 
Attorney for Appellee. 


